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CRITED STATES CURT OF APPEALS 
Fle THE MiSTRICT OF COLUMBIA CIrecry 


APPEAL PROM THE 
NGTED STATUS DISTRICT cope 


“O8 TNE Lopes 35 CR 
tHe STRICT 3: COLIBBTA 


The Dis rict Court had jurisdiction over the case by virtue of 
Sete 2255, Title 20, “. Se “odes it denied the -Ppellant a ri. nt to relief 


usder said statute, This Court har Juriscieticn under the sane Statute. 


Arpellant was indicted oa July LD, 1955, with ane otuer for 
Wirlstion of 22 0600. ISO, 2201, 220: (jousebresking sot Larceny) 
adely 15, 106", he wes arictened and entered « plee of not 
guilty and requested appointment of counsel {Jeas 3). This eses came on 
for trisl on “eptember 27, 1955 (/.:0 3), The Severnment called as a witness 
one KENNETH Le ° 5S, 8 detective asei:ned to the “intn Ppecinet, wis testie 
fied he was so aseigned on F:ne 15, 1955, and thet on thet date received a 


complaint esncerving a horsebresking at 1636 5th Street, He is, and that 


there care a time when he talked with the ¢ppellant at the Yinth Precinct 


and “irst Precinct in the presence of one Marshall (J.a. k, 5). He 


further test$fied as follows: 

“Qe Goimg back to the firet tine you interrogated the defend~ 
anta, did you have tnem in separate reouws? A. ‘ore was arrested 
first, and I talked with him at the <inth Precinct. rom thet cone 
vergation with Hoore he stated that oa man by the name 0! *argshald 
was with hin. 

"Ge fficer Cones, tne question was, were they interros ated 
separately, am! I asaume your answer is Yes? A, NO, Sir. “Marshall 
wae not interrozated seperately. imare wus, tecauce he wie the first 
one arrested, and he ese only at the ‘inth Precinct for a short tine 
decavse I learned from him tnat M%.-shall we thea on arrest at the 
“iret Precinct. © took seore and went strairht to the “iret Precinet 
where I foond Mr. Xirehall, anc f brought then up to the same room 


ax! talked with them, interrogated then toretner there.” (J.4. 15) 


mee in the police Jaron, dis you seok him? fie They were 
both booked when Lhey vere arrestec, and they were charged wicht 
efter my interroratione” (Jere 18) 

es. tee & 

"Qe tective “sree, you ciated that Ar. roore and st, “arehell, 
the defencanis in this case, vers in the some room together and cach 
had aduftted that the other nad committed this crime? Ag They were 
in the same room and eszfronted, and cach aceused the ether one of 
going in the rear of premises 1136 Fifth Street, vortheart, while the 


other stood in the alley anc waited,” 
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ral arene uwaleesmn 


MRS. WIS JRNMINDS testified that on June 15, 1955, between 
1230 and 2100 o'clock, she reccived 2 telephone call from her son, stating 
that the television, combination set, vas missing ané she reported the 
logs to the police (J.he 6, 7)e 

The covernment then called ©APTsi% LTI- &. PHTENS, of the “inth 
Precinet, who testified thet -n dume 15, he hic ocension to te in the 
vieinity of third and M Strects, 3, £., when he saw the appellant and 
ancther man walking togetaer in the 300 block of / ‘treet, %. Fey approach- 
ing the intersection of Third Strect anc that the appellant xzs carryin: 3 
eace under his srms that they hailed a taxicab (J... 17, 13) anc saw the 
eeferdant seated in the cab with the case across his imves, his lar. 
"de wee questioned as to his identity and te rendily produced cre entials, 
eecial security care and other cards tht Ldemtified hin ss *erres Elwood 
YOore@, and answered all ‘mestions promtly.” * ~ 7 “he also ‘cle ne that 
he wns exployed as a porter at the “nmited “ine serkere Brildine -ffice.” 
fe ther testified chat later on the sune date be received z renort relative 
to a bousebrealcing at 112% 7ifth Street, <. °s (de. 1), 

un Sertember 27, 1955, a verdict of ;uilty ae indicted wes esteret 
(debe 1) and on Yovemier 1, 1985, this Appellant wes eentenced to ine 
ment for a periods of three to n ne years 34 sunt One; ome 3 
Tyoy ssid sentence oy the Counts of the indetment to con o ne 
(Jere Lie 

“a Jsnasry By 1957, ths Appellast itled a soticn to Zarate 
dudgnent, Set aside cnleuee and Sircharge Sefecdznt from Custody  .4e 


Aun crder was entered on February 1, 1957, “The Court fines «ne certifies 


“hat the Motion and the files and recorde of the case ecnelusively show 
that the prisoner le entitled te mo relief, secordingly the Motisn is 
therefore denied” (J.ie 21}. “m July 12, 1958, the Appellant filed a 
Botion to Ysecate Judguent amd ‘elcase Tefendant from custody: pursuent 
te Title 28, Seetion 2255, ".5.Ceke nm duly 23, 1956, the “nited States 
attorney, on behalf of the Government, filed opposition to the ation 
to Vacate -entence pursuant to litle 29, Ue ji. Code, Sec. 2°55. “n 
Sertesper 1:, 1958, an Order was extered “ihe “curt finds that the “otion 
ig a suceessive Xotion iar similar relief, and therefore refuses to entere 
tein cause anc the (court further denice the “oticn cinee the Court finds 
and eertifies that the “ction snd the files aad records of the case 
conclusively show that tre petitioner is entitled to no relief. (3.26 30). 
Th-ou,;hout these proceedings 4ppellant was without acaistence 
of counsel and sfter hie petition fcr leave to proceed in for-a pauperis 
was denied cy Judge Letts, anplication wae filed with this “ourt and lesve 


grented te appeal without prepayment of costs. 


STASUP NS LNYLVED 
ree 


Title 2h, Sec. 2255, -e Se 


S St SQet 2 


2. ‘he “ietriet Court erred in refusing to entertain tne x ticn 
filed on July 12, 1956, as successive ‘or similar relie!, 
Ze Prejudicial error wes ecmeitted by the District Cou-t in 


denying the ippellant's mction to vacate tne ‘ndement without 2 hearings 
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while the sentancing court scall ast te remired to entertain 
&@ Pecond or successive action for siniler relicf » nevertheless, ref: s2) 
to emertais « second or suecessive sctice 35 O0t mandatory within the 
@tstate., ‘f the sscom! or sueeessive wmlisn 49 not for relfef sizdlar 
to thet vovrht in the earlier swtton no divere:icr resides on the court 


to efuse to entertain the »tisn, 


Ti 


The sentencim: court upon r ‘eeipt of tie sotion hes one of two 
alternativer, /t esn rele thet vne files and records of the ease cone 
clisively show that the orisoner is entitled is -> relie: or tant natice 


tnereot be rerved urvon the © States Altorsey, to prani « cromt hearing 


thereon, cetemine tne issues and make findings of feet enc eonclertions of 


dawwith respect tneretc. it is a violation of Lex to eet in motion ih 
macainery for s hesring; ani ven issee is jsined ts 7OT@!9 the keariar 
one arbitrarily rule thet tas files and recorcn of the case comelusivelr 
show that the petitioner is entitled to no relist. 

Ape ignt he geserted that ve urcveess of lev var vinlite: 


pergired te-itmony, wich snecld entitle sis ne rearina 
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CALE. 


when the Appellant filed 21s sotion on January 30, 1957, relief 


vas denied by the order sated “ebruary 1, 1957, and in this motion the 


by 


\Aovellent requested the following relief: “Petitioner eoutends that cy 
constant interrogation by the police officers, that petitioner was 
forced inte a debate or discusaion on mere suspicion of cvilt, thus in 
violation of his vetitiomer constitvtional rights against selfeine: imination, 4 
in the -wtdon which wag filed on July 12, 1958, the petitioner sounded his 
relief on a different tiaory than that in the first motion in that he 
charged “shether or not cetitionsr was deprive? of a fair an inpartial 


H teial end cue precess when che istriet Attorney aad polfee officers knoue 


ingly and wiltvlly us-4 perjuree teetimay to opthin 2 ecnviesion.” 


oO Smith v. United States of Amerios, 9 Mee AM eo ob 


Case -0.1'599 (Meelded duly 7, 1959), trig court Seld: 


"The languere of #2755 that the sentencin: covrt 
"shall not be required’ is entertain a gocond or mincesrs- 
ive motion for similar relicf does not prohitdt an 
avpellete court fron cither reviewing the action of the 
Mtetrict Court or, in erpromriate cireuastaneor, froa 
directing ‘hat the =otien be entertained. =» o + Jy 
short the recugal of the court to entertein ine mtion 
war, judicial action subject to fediclal revicow uncer 
the terms of 8 2°55 iteelf. 


“when a second or sueccerstve motion is not for sine 
dlear relief, and reieves an issue appropriate for decision 
on colletere] attack up: 2 sontence, no discretion re- 
sides in the court io refuse to cxctertein the tion. & * ¢ 


we ww & 


Sas i interpret the statutes the sotdion silecing 
incompetency at the time of trial ~xs not for relief 


BEST CO! 


Similar to tnat sseght fn the earlier mtion alleging 

ineffectivensse of counsel. ieceord ingly the motion 

should have been smiertained, © * # 

It is, therefore, coviour that the “surt erred in cenying the 
mitdicn filed herein on duly 17, 1958, es « cucteseive mtion for simtlor 


relicf.s The relief roquertec in ihe second sotion was vot fo- relief 


Sintlar to thst senvht in the earlier action. 


The trlal of this case was ¢ noluded ia 2@ comaratively ehort time. 
:he owner of the stolen property tvstified oaly as to ite disaprearance and 
shat the polices were notified. (2 substance, the te-tixnony of (uptaia 
‘eters was that ne had otcusion te talk with the a-meilant on June 1, 
and Last om that date, th-ouya oi iclal cheanels, learned thst a phomgranh 
had been reported stolen, cotwithstanving taat wae Arpellaat on June it 
hud identified himseif ty usae,y elving tis social s¢eurity aagter and 
place of ex:loyment, (uptain Peters did acthing to apprehend the appellant 
iotwithstandi ny thet the .afermmuon received ty him cn dune 15 would te 
such tpat he covlé reasonably believe there aight be some ascoetation between 
the report of the loss an? ule interview with the arrellsact. tie did appear 


at 


om the cate of the trial va eptes ler 277 and identified the 

eculd only testify that that whieh ne saw the A: pellant carrying might oe 
ceseribes a¢ a mehogany boxe ine testimony of secn of the witnesace in 
iteslf weld cot be sufficient to verrant a convictica anc, therefore, che 
testinony of Detective Sones was of paramount ixrertanece, subject to 


eerutiny not cniy at the tine of trisi bet when the mtion was filed on 


Jaly 12, 1958, The sppellant in hie wtisn charred perjury ax cited 


7Y AVAILABLE 


instances in the record az a basis for his claim, The appellant did mt 
testify at the tricl of ais case and, consecuently, the jury wae not 
eonfrontec with tne question of credibility. In its opposition the 
Goverament stated: “Sis chargce 2f perjury cre eapperted only ty vague 


facts and coaclesione and 22 where if it ahosn, es rem:ired, that tho 


perjured testimony wes k:owingly and iatentionslly used ty the coverntent.” 


in support of this cuntention, the (overnmem elted two acthoritics sad in 
the eocclusion to the pposition stated: Seihss°OSK, it is respectfilly sube 
mitted that the Court showl¢ refane to entertain thie wtitn en the rromnde 
that it is a scecessive acticn for similar relief under “eetica 2.55 and/or 
that the Court should deny the moticn to vacate on the crommds that the 
motion, filee an¢ recorda in the case conclisively rhow thet netitiensr is 
entitled to no relief.“ 

Thais presente a rather omusual situation in that the Goverament 
joins isgve with the Appellant, cismiseing his allesztiong as beins suprorte 
ef only by “vague facts”. Tne appellant cllered charges ef perjury and 
whether those charges are vague or chvious, aevertheless, he szould de 
entitled te a Asering and it might be entirely soesicle that the seecalled 
"vacue facts” would secon such taat oe world be entitlec te the relief 
recuested. 

sotuithstacding the eharges usde cy the Appellant and the eamal 
Gigmissal as “vazue", the court is requested ie the rporition to deny the 
Notior. te Yacate on the yreumis that the motion, files ond records in the 
case concinsively choy that petitioner is ectitled to mo relief. Thie 
leaves entirely unanswered the issue raised by the :ppellent in hie 


petition, 
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In support cf its position, the Coves..ent oftu uwe authorities, 
both of which if considered by the sextencins court would have required 
the cranting of a hearing. 

in “mited State: v. ‘utkin, 212 +. 2d Gil, it is tree that the 


Court statel: 


“yarther it is cleardy es sslishod that an appellant 
mist do more to veic his convicison than te show the 
conviction was secured by perjured te-tiacny, He mist 
eles show that the nrosecutica as d arch testin ay movingir.* 


But this -ourt then stated: 


“nevertheleas, the laarua e of the statute ie stron: 
an@ imperative. it provides that the seatencins court 
shall grant the prisoner a neering on his mticn tunless 
the motion and the files aud records of the esse concizrively 
show that the prisoner is entitled to co relief = 2 «,! 
se must determine, therefore, wither there was rch a 
conclugive showing of Lsek of merit that ornellant me 
er perly cenied a hearing, * # o- 


Ho Re 


"The ghpellast har «ov expressly alliage d that 
rerfured testimony was used cnewingly cy the oroeecction, 
bot he Gas allepad iuat the -nited ‘ates .ttorney who 
presecuted him -urticipated in a conspirsey to convict 
bin and thet ose cf the inetroments of that consipracy 
was tone perjury compleinsd cf, @ thick, therefore, thet 
the aliegations of the soticn sre rflicient to ellese 
the ksowine use of perjury by the gayurmeent. och an 
all gation entitles appellant to a nearing ender ecetisn 
eess. eae 


ik: injied States yv, Spadafora, 200 °. 24 U0, the (ovrt seid: 
“ee »« (etain it is that acrollast hes failed tz 

point to any lace in the record wiies could properly 

de the cawis of his claim that perjure: ev'cence wax 

knowingly used to obtain his convicticn 

It is subwitted that in this case the cpelimzi did desizacte 
tose rarte of the recore whieh he claimed could properly be the basis 
of hin elewis that perjured evidence was mmowilagly used to obtein his 


eonviction. 


Y AVAILABLE 


COMTLAE IW 


fourt should ce reversed in refusing 


The sction of the District 
to entertain the mtisn of July 12, 1964, and the care remenied for heare 


y and further proceedings under # 2255. 


-ilvert ‘elnerney 
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Counsel for Appellant 
(Appointed oy this Court) 
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Sey -nited States 
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e Court house, casningtor 1 
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No. 15,405 
QUESTIONS PRESENTED 


_ Appellant, in a second motion under Section 2255 (his 
fourth post-trial motion) asserted knowing use of perjured 
testimony. The testimony concerned admissions he and his 
co-defendant made in each other’s presence. In support of 
his assertion he alleged (inconsistently with his first 2255 mo- 
tion) that his co-defendant could not have been present at 
the time the admissions were made. He failed to demonstrate 
this fact at trial and has not alleged it in any of his previous 
motions, nor has he shown any reason or excuse for this failure. 
In his first 2255 motion, he alleged that his admissions were 
the product of unlawful detention and coercion and that he 
“was forced into a debate or discussion” when he made the 
admissions testified to by prosecution witnesses. 

In the opinion of the appellee the following questions are 
presented: 

1. Did the second motion to vacate sentence constitute a 
“second or successive motion for similar relief” within the mean- 
ing of 28 U.S.C. § 2255 so that the District Court was not 
required to entertain it? 

2. Did the motion, files and records conclusively show the 
appellant was entitled to no relief, particularly in view of his 
belated allegation, so that the District Court could properly 
deny the second motion without a hearing? 


@ 


Counterstatement of the case 
Statute involved 


Argument: 

I. Appellant’s last motion under § 2255 is a second or successive 
motion for similar relief and the District Court properly 
refused to entertain it. 

II. On its examination of the motion and the record the District 
Court correctly held that the motion, files and records 
conclusively show appellant was entitled to no relief. 

Conclusion, 
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APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


On July 11, 1955, the appellant and a co-defendant, Mar- 
shall, were charged in a two count indictment with house- 
breaking and petit larceny. (Violation of Title 22, D.C.C. 
1801, 2202) (J.A. 2). At the trial on September 27, 1955, 
before a jury, the complaining witness and her son testified 
that their apartment had been entered and a radio phonograph 
combination set was taken. The set was brown mahogany in 
color (J.A. 6). 

Captain Peters of the Ninth Precinct testified that he had 
seen appellant on the day in question with what appeared to 
be a radio-phonograph combination in a mahogany type case, 
and that the appellant was accompanied by an unidentified 
person (J.A. 13-14). Detective Cones testified that he ques- 
tioned the appellant and Marshall together at Number One 
Precinct concerning the crime and that each admitted partici- 
pating and receiving a part of the proceeds, but claimed the 


(1) 


2 


other had made the actual entry, theft, and subsequent sale 
of the stolen property (J.A. 4, 157). 

Both were found guilty as charged (J.A. 20), and on Novem- 
ber 4, 1955 the appellant was sentenced to a term of three 
to nine years on count one and a concurrent one year sentence 
on count two (J.A. 21). No timely notice of appeal was filed. 
Over six months later on May 24, 1956, appellant filed an 
application for leave to appeal in forma pauperis which was 
denied on May 28, 1956. A motion for rehearing was denied 
on August 8, 1956 (J.A. 38). The record reflects that in his 
motion for rehearing, the appellant for the first time alleged 
that a police witness had given perjured testimony. This al- 
legation referred to the testimony of Captain Peters. 

On January 30, 1957, appellant filed his first motion under 
Section 2255 which was denied on February 1, 1957. In its 
denial, the court stated: 


“The Court finds and certifies that the Motion and the 
files and records of the case conclusively show that the 
prisoner is entitled to no relief. Accordingly the Mo- 
tion is therefore denied.” (J.A. 21.) 


The gist of this first 2255 motion was that the admissions 
made by appellant were extracted from him in violation of his 
constitutional rights and Rule 5, Federal Rules of Criminal 
Procedure. Most significant of his assertion of coercion is his 
statement that “Petitioner contends that by constant interro- 
gation by the police officers, that petitioner was forced into a 
debate or discussion on mere suspicion of guilt, thus in viola- 
tion of his petitioner constitutional rights against self-incrimi- 
nation” (J.A. 25). No appeal was taken from the denial of 
February 1, 1957. 

A year and a half later, appellant filed his second motion 
under Section 2255. This motion was denied by the District 
Court on September 12, 1958 on the alternative grounds that: 


“The Court finds that the Motion is a successive Mo- 
tion for similar relief, and therefore refuses to entertain 
cause and the Court further denies the Motion since 


The court reporter apparently reproduced the testimony of Detective 
Cones twice, and inadvertently his direct testimony has been included in 
the Joint Appendix beginning on page 4 and also on page 15. 
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the Court finds and certifies that the Motion and files 
and records of the case conclusively show that petitioner 
is entitled to no relief” (J.A. 30). 


Unlike his first motion, appellant was more specific in recit- 
ing the details as described by the prosecution witnesses, sur- 
rounding the admissions attributed to him. Specifically, lap- 
pellant asserted that “the District Attorney and police officers 
knowingly and willfully used perjured testimony to obtain a 
conviction” (J.A. 32). In support of this claim, the appellant 
asserted that it was impossible for the appellant and Marshall 
to have been together at Number One Precinct at the time 
testified to by the Government witness (Detective Cones J.A. 
4 and 16), because Marshall was not at the First Precinct 
when the interrogation occurred. He asserted that Marshall 
had not been arrested at that time. Also, appellant referred 
to the testimony of Detective Cones, that he learned from 
appellant that Marshall was then under arrest at the First Pre- 
cinct (J.A. 18). Appellant asserted that he could not have 
advised Cones of this fact because the appellant “was never in 
the First Precinct until three hours later for the first time before 
the arrest of Marshall had been procured” (J.A. 34)? | 

. Appellant also asserted that the testimony of Captain Peters 
was perjurious when he “testified that he was on duty at Stew- 
art Junior High School at Fifth and E Streets earlier in the 
day.” (Italic supplied for clarity.) (J.A. 35.) ° 

Captain Peters had testified previously that after seeing the 
appellant with the mahogany type case under his arm, and 
after the appellant had told him that he lived at 1156 Fifth 


* It should be observed at this point that the record reflects that the only 
admissions made by the appellant and testified to at the ttrial were |the 
admissions made at the First Precinct when the appellant and Marshall 
accused each other of being the principal offender. 

* This allegation is directly contradicted by the record. Captain Peters 
actually testified as follows: “Later in the afternoon, approximately 3 
o'clock, I was on duty at Stewart Junior High School at Fifth eee E 
Streets, northeast, when the uniformed officers in a scout car sought|me 
out to find out if I had been at 1136 Fifth Street earlier in the day because 
they had just come from there and they received a report of a housebréeak- 
ing there and that ‘they had been told by the resident on the first floor that 
& police official had been there, and they were making inquiry as to whether 
itwasI.” (J.A.15) (Italic supplied for clarity.) 
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Street, Captain Peters proceeded to that address and made 
inquiry of a resident as to whether anyone by the name of 
Moore lived there. Captain Peters discovered that no one 
by the name of Moore lived at that address (J.A. 14). 

This is an appeal from the denial, without a hearing, of 
appellant’s second motion. The appeal was allowed by this 
Court on August 31, 1959. 

STATUTE INVOLVED 

Title 28 U.S.C. § 2255 provides, in pertinent part: ‘* Fed- 
eral custody; remedies on motion attacking sentence. (1) A 
prisoner in custody under sentence of a court established by 
Act of Congress claiming the right to be released upon the 
ground that the sentence was imposed in violation of the Con- 
stitution or laws of the United States, or that the court was 
without jurisdiction to impose such sentence, or that the sen- 
tence was in excess of the maximum authorized by law, or 
is otherwise subject to collateral attack, may move the court 
which imposed the sentence to vacate, set aside or correct the 
sentence. 

(2) A motion for such relief may be made at any time. 

(3) Unless the motion and the files and records of the case 
conclusively show that the prisoner is entitled to no relief, the 
court shall cause notice thereof to be served upon the United 
States Attorney, grant a prompt hearing thereon, determine 
the issues and make findings of fact and conclusions of law 
with respect thereto. If the court finds that the judgment 
was rendered without jurisdiction, or that the sentence im- 
posed was not authorized by law or otherwise open to col- 
lateral attack, or that there has been such a denial or 
infringement of the constitutional rights of the prisoner as to 
render the judgment vulnerable to collateral attack, the court 
shall vacate and set the judgment aside and shall discharge 
the prisoner or resentence him or grant a new trial or correct 
the sentence as may appear appropriate. 

(4) A court may entertain and determine such motion with- 
out requiring the production of the prisoner at the hearing. 

(5) The sentencing court shall not be required to entertain 
a second or successive motion for similar relief on behalf of 
the same prisoner. 


‘Paragraphs are numbered for convenience. 
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(6) An appeal may be taken to the court of appeals from 
the order entered on the motion as from a final judgment on 
application for a writ of habeas corpus. 

(7) An application for a writ of habeas corpus in behalf 
of a prisoner who is authorized to apply for relief by motion 
pursuant to this section, shall not be entertained if it appears 
that the applicant has failed to apply for relief, by motion, 
to the court which sentenced him, or that such court has de- 
nied him relief, unless it also appears that the remedy by 
motion is inadequate or ineffective to test the legality of his 
detention. 

I 


SUMMARY OF ARGUMENT 


By virtue of the views of a majority of this Court as an- 
nounced in Smith v. United States, —— U.S. App. D.C. —-, 
270 F. 2d 921 (1959), appellant’s second motion under Section 
2255 is one for similar relief within the meaning of the ah 
paragraph of Section 2255. Therefore whether appellant’s 
second motion should be entertained was discretionary with 
the District Court. Moreover, in view of the patent incon- 


sistencies, between the supporting facts in appellant’s first and 
second motions, the facts in the instant case distinguished it 
from those facts in Smith v. United States, supra, upon whi 
Judge Fahy predicated his view that Smith’s second motion 
was not for similar relief. Therefore it would appear that 
appellant’s second motion is for similar relief under the views 
announced by Judge Fahy. 


I 


Since appellant must have known of the facts alleged in: 
his second motion at the time of trial, his failure to demon- 
strate it by cross-examination or his own testimony precludes 
him from making the assertion at this late hour. He cannot 
withhold the evidence, gambling on an acquittal without it, 
and then later, after the gamble fails, present such withheld 
evidence in his belated motion. Therefore, the trial court 
was correct in denying appellant’s motion without a hearin 
on the basis of the patent inconsistencies between the support- 
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ing facts contained therein and in his former motion. The 
trial court’s action was also correct on the alternative basis 
that the motion, files and records of the case indicated no 
entitlement to relief. 
ARGUMENT 
I 


Appellant’s last motion under § 2255 is a second or successive 
motion for similar relief and the District Court properly 
refused to entertain it 
Appellant asserts that his second 2255 motion was one for 

dissimilar relief and hence the District Court had no discretion 

to refuse to entertain it. Appellant’s first 2255 motion asserted 
the conclusion that the admissions obtained from him were the 
product of coercion resulting from unlawful detention and 
interrogation.’ In appellant’s second motion he asserted the 
conclusion that the District Attorney and the police officers 
knowingly and willfully used perjured testimony. In his sup- 
porting facts appellant failed to assert anything to give sub- 
stance to his conclusion that the “District Attorney” know- 
ingly used perjured testimony, if in fact it was perjured. 

Green v. United States, 256 F. 2d 483 (7th Cir. 1958) cert. 

denied 358 U.S. 854 and United States v. Branch, 261 F. 2d 530 

(2d Cir. 1958), cert. denied 539 U.S. 998. Therefore his alle- 

gation is deficient in this regard. 

Appellant’s second motion is clearly one for “similar relief”. 
This Court in (Norman E.) Smith v. United States, — US. 
App. D.C. —, 270 F. 2d 921 (1959), passed, en banc, upon this 
question. Judge Fahy in his opinion, concurred in by Judges 
Edgerton, Bazelon and Washington ruled that new ground 
prevents the second motion from being one for “similar relief”’. 
This opinion went on to say: 

This is so although the ultimate relief sought may be 
said to be similar in the sense that the second motion, 
like the earlier one, seeks a new trial or vacation or 
correction of sentence. Such relief is not deemed similar 
if sought upon dissimilar ground of collateral attack. 
Likewise, though both earlier and later motions seek 


* A ground not available for relief under Section 2255. Hodges v. United 
States, — U.S. App. D.C. —, — F. 2d —, No. 14,688, decided December 30, 
1959. 
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relief due to an asserted violation of the Constitution 

or laws of the United States, or lack of jurisdiction in 

the Court to have imposed the sentence, such relief jis 

not deemed similar when sought because of dissimilar: 
violation of the Constitution or laws of the United 
States or because of a dissimilar jurisdictional ground.* 
However, the other five members of this Court each held that 
Smith’s second motion was for similar relief. Even though 
for similar relief, Chief Judge Prettyman and Judge Danaher 
and Burger concluded that the trial court’s action in refusing 
to entertain the second motion was an abuse of discretion. 
Thus a majority of this Court voted to remand the case for 
a hearing. 
The facts in Smith, supra, as respects the problem of similar 
ity of relief were that after Smith’s conviction he filed a motion 
under 2255 alleging ineffectiveness of counsel. This motion 
was denied without hearing and he then filed a second motidn 
raising for the first time the issue of “mental competency to 
stand trial”. 
Judge Danaher, writing also for Judge Burger, concluded 
.that the District Court’s action in denying the second motion 
without a hearing was reviewable for abuse of discretion. H 
then held that due to the nature of the allegation in the case 
the appellant “might well make apparent entirely valid reasons 
* * * why he failed to assert such allegation in his first 
motion”. Thus it is apparent that these two judges concluded 
that Smith’s second motion was one for “similar relief”. 
Chief Judge Prettyman, in concurring in the result, stated: 
“T think Smith’s second motion was a ‘second or successive 
motion for similar relief’”. Judge Miller, also writing f 
Judge Bastian in dissent, adopted Chief Judge Prettyman/s 
opinion in this regard by stating: “He (The Chief Judge) firs 


*This holding by Judge Fahy apparently rejects the suggestion by J udge 
Miller in his dissent in Belton v. United States, infra, that Congress possibly 
intended that the sentencing court shall not be required to entertain |a 
second or successive motion based on one of the four statutory grounds 
appearing in the first paragraph of Section 2255, when such ground had 
been invoked in a previous motion. 

However, since a majority of this Court has ruled that Smith’s second 
motion was for “similar relief’ (See: infra), an examination of the 
opinions would indicate that they adopted this suggestion of Judge Miller 
the Belton case, relative to congressional intent. | 
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stated, correctly I think, that Smith’s motion was a ‘second or 
successive motion for similar relief’ ”. 

Thus it is apparent that the opinions of a majority of this 
Court in Smith v. United States, supra, conclusively hold that 
Smith’s second motion was one for similar relief as that term 
is used in the fifth paragraph of Section 2255. It is equally 
clear then, that this Court’s rulings in Turner v. United States, 
103 U.S. App. D.C. 318, 258 F. 2d 165 (1958) and Morris v. 
United States, 101 U.S. App. D.C. 296, 248 F. 2d 618 (1957), 
are still the law in this jurisdiction. See also Plummer v. 
United States, 104 U.S. App. D.C. 211, 260 F. 2d 729 (1958). 
This being so, the application of the principles of those cases 
to the facts in the instant case conclusively shows that Moore’s 
second motion was for “similar relief”. 

Appellant has not shown any “justifiable reason (why) he 
was previously unable to assert his rights” or why he was 
“unaware of the significance of relevant facts”. This he must 
do. Turner v. United States, supra, and Price v. Johnston} 
334 US. 266, 291 (1948).7 In fact, there is a necessary 
implication in appellant’s first motion, that he and his co- 


7The case of Price v. Johnston, supra, is of striking similarity to the 
instant case, and the Supreme Court did remand that case for a hearing to 
determine the presence of adequate reasons for not making the allegation 
of perjured testimony earlier. The Court noted that there was nothing in 
the record on appeal to reveal whether petitioner had any new information 
relative to the knowing use of perjured testimony. That aspect of the case, 
however, conclusively distinguishes it from the instant case. In Price the 
petitioner alleged that the government used force to get a witness to change 
his testimony. At the time of this testimony all the petitioner and his 
counsel knew was that the prosecuting witness changed his testimony. In 
the instant case, however, there can be no question but what appellant knew 
at the time of the testimony of the prosecution witnesses that it was false, 
if in fact it was. This testimony concerned something which appellant 
himself had said, and certainly he knew whether he had said it or not. 
Thus the result in Price v. Johnston is not required in this case. 

Moreover, in the instant case, unlike Price v. Johnston, the government in 
its opposition to appellant’s second motion challenged the sufficiency of his 
allegations. See Chief Judge Prettyman’s opinion in Smith v. United States, 
supra, and p. 292 of 334 U.S., supra. Also compare 28 U.S.C. 2243 where an 
order to show cause on application for a writ of habeas corpus shall issue 
“unless it appears from the application that the applicant * * * is not 
entitled thereto”; and 28 U.S.C. 2255 where “Unless the motion and the files 
and records of the case conclusively show“ no entitlement to relief the Court 
shall grant a prompt hearing. Thus it is seen that under Section 2255 the 
‘trial court must inquire beyond “the application”. (Italic supplied.) 
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defendant were in fact present at the first precinct and did 
make the statements as testified to by the government wit- 
nesses, since he asserted coercion in connection with the state- 
ments made by himself and his co-defendant. Moreover, by 
virtue of the nature of the assertions in appellant’s second 
motion, both he and Marshall must have known of the 
“perjury” at the time of the testimony by the government 
witnesses. Yet appellant has not brought these allegations] to 
the Court’s attention in either of his first two post-trial motidns 
asking for a direct forma pauperis appeal, or in his first motion 
under 2255. 

A further analysis of appellant’s second motion reveals that 
it may be interpreted, consistantly with Judge Fahy’s opinion 
in Smith, supra, to be a second motion for similar relief. While 
it is true that this second motion proceeds on a different legal 
theory, and on a different factual basis, it must be seid 
that the facts in support of his different conclusion are mutu- 
ally inconsistant and contradictory. As pointed out abo e, 
appellant in his first motion of necessity admitted to having 
been in the first precinct with his co-defendant and having 
made the statements attributed to him. Now in his second 
motion his supporting facts are to the contrary. 

This situation did not prevail in Smith v. United States, 
supra. There the supporting facts as to each motion were en- 
tirely independent of each other and not inconsistant. oe 
fore, it is submitted that if the term “similar relief” is to be 
given any meaning at all under Judge Fahy’s opinion, it would 
be proper to hold appellant’s second motion one for similar 
relief. Certainly appellant ought not to be allowed to change 
his factual allegation to suit the purpose of his ultimate con- 
tention, particularly when he is chargeable with the knowledge 
of the changed facts from the beginning. | 


II 


On its examination of the motion and the record the District 
Court correctly held that the motion, files and records con- 
clusively show appellant was entitled to no relief 


Appellant asserts that on the basis of his second motion he 
was entitled to a hearing on the factual allegations contained 
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therein.® The provisions of the third paragraph of Section 
2255, however, require on examination not only of the motion 
but also of the files and records of the case. That such an 
examination was made in this case is unquestioned. See: J.A. 
30 and compare Morris v. United States, supra. See also: 
Footnote 7, supra. The entire record refuted appellant’s con- 
tentions. Clearly no hearing was required in the exercise of the 
Court’s discretion. 

The District Court had before it a belated assertion of 
perjured testimony in a repetitive motion. Appellant’s first 
motion was necessarily inconsistant with his second regarding 
the supporting facts. Moreover, appellant had filed two post- 
trial motions in an effort to obtain a direct appeal. He had 
likewise failed to invite the court’s attention to his present 
allegation at that time. In addition this assertion had not 
been brought out at trial either through cross-examination or 
by appellant. As has already been observed, if this testimony 
was false appellant knew it at the time of trial.° 

On the basis of the foregoing it was abundantly apparent to 
the District Court that appellant’s second motion was insuffi- 
cient to require a hearing. This Court in McGuinn v. United 
States, 99 U.S. App. D.C. 286, 239 F. 2d 449 (1956), cert. denied, 
359 U.S. 915 held in a section 2255 assertion of perjured testi- 
mony, that where the facts regarding perjury are known to the 


* He also asserts that “It is a violation of law to set in motion the ma- 
chinery for a hearing ; and when issue is joined to forego the hearing. * * *” 
(Br. 5). Such procedure, however, appears quite proper under either 28 
U.S.C. § 2244 or § 2255. Brown v. Allen, 344 U.S. 443 (1953) and Judge 
Miller’s opinion in Belton v. United States, 104 U.S. App. D.C. 81, 259 F, 2d 
‘811 (1958). “Even after deciding to entertain the application, the District 
Court may determine later from the return or otherwise that the hearing 
is unnecessary.” Page 461 of 344 U.S., supra. 

°It may also be observed that there was in the record in this case at the 
time of appellant’s second motion a series of post-trial motions by the co- 
defendant Marshall. None of these motions contained the assertion appel- 
lant now advances. According to the facts in appellant’s second motion 
Marshall would have been equally damaged by the testimony concerning 
their admissions and would likewise have known of its falsity at the trial. 
The record on appeal, with a transcript, was filed in this Court in Marshall’s 
appeal on July 31, 1958, a month and a half before the disposition of appel- 
lant’s second motion. This Court affirmed in Marshall’s appeal. See Mar- 
shall v. United States, 104 U.S. App. D.C. 359, 262 F. 2d 456 (1958). 
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petitioner at the time of trial and he fails to demonstrate it by 
cross-examination, or by his own testimony he must be regarded 
as having waived the objection. The holding in McGuinn, 
supra, clearly required the District Court to deny appellant’s 
motion without a hearing.” Accord: Taylor v. United States, 
229 F. 2d 826 (8th Cir., 1956), cert. denied, 351 U.S. 986; 
Tucker v. United States, 255 F. 2d 271 (9th Cir. 1958), cert. 
denied, 357 U.S. 941; Green v. United States, 158 F. Supp. 154 
(D.C. Mass.), Aff’d. 256 F. 2d 483 (1st Cir. 1958), cert. denie 
358 U.S. 854; United States v. Branch, 261 F. 2d 530 (2d Ci 
1958), cert. denied, 359 U.S. 993. And see: United States 
Ragen, 173 F. 2d 668 at 672 (7th Cir. 1949). 

In Green v. United States, supra, the First Circuit signifi- 
cantly observed: 


“It is clear that this asserted information, of which Green 
was admittedly aware before he went to trial cannot now 
be used as a basis for attacking the judgment of convic- 
tion collaterally in a proceeding under 28 U.S.C. 
§ 2255. * * * It will not do to say that the matter could 
not have been disclosed at the criminal trial without the 
personal testimony of Green who, as the criminal de- 
fendant, was privileged not to testify. No doubt he was 
so privileged, as we may acknowledge without being 
obliged at the same time to affirm that his action in 
invoking the privilege had in it any elements of nobility. 
But Green cannot have it both ways. He cannot with- 
hold the evidence, gambling on an acquittal without it, 
and then later, after the gamble fails, present such with- 
held evidence in a subsequent proceeding under 28 
US.C. § 2255.” 


* It should also be observed that the McGuinn case, supra, did not involve 
a successive motion for similar relief under Section 2255. Therefore, it 
would appear that whether appellant’s second motion is for “similar relief” 
or not makes no difference. He is still not entitled to a hearing. 
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CONCLUSION 


Wherefore it is respectfully submitted the action of the Dis- 
trict Court be affirmed. 


Ourver GascH, 
United States Attorney. 
Cart W. BELcHER, 
Frank Q. NEBEKER, 
Assistant United States Attorneys. 
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